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OPI1 NI ON

Thi s agpeal is made pursuant to section 18594 of
the Revenue and Taxation Code from the action of the Franchise
Tax Board on the protest of Frank G and Joan Cadenasso. agaj nst
proposed assessments of additional personal i1ncone tax in'the
amounts of $862.28, $304.38 and $773.44 for the years 1972,
1973 and 1974, respectively.
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Appeal of Frank G_ and Joan Cadenasso

The two issues for determnation are: (1) whether
appellants are entitled to an abandonnment | oss deduction for
the renoval of fruit and nut trees from |land which they owned:
and (2) whether appellants are entitled to deduct the cost of
preparing land for planting grapevines and the cost of the
vines as a current trade or business expense.

Appel l ants own and operate a vineyard and winery in
Solano County. M. Cadenasso's fam |y has been grow ng grapes
and producing wi ne for generations, and appellants' principal
source of incone is fromthe sale of grapes and w ne.

On March 4, 1969, appellants purchased approxi mately
80 acres of |and near their ranch. The newy acquired |and,
commonly referred to as the Baldwi n Ranch, was inproved with
peach, p@aune and wal nut trees. There were approximtely
74 trees to the acre. The purchase agreenent reflected a total
purchase price of $112,000. The parties allocated $48,000 to
the | and and $64,000 to the fruit and wal nut trees.

On the same date, appellants |eased the property
back to the seller for a termof six years, conmencing Novenber
1, 1969. Under the terns of the |ease, the seller was to pay
as rent 25 percent of the gross receipts fromthe sale of any
crops grown on the ranch and was to bear the cost of |abor
and equi pment necessary for the production and harvesting of
crops grown on the premses. Appellants were to pay property
taxes and assessnents, bear the cost of furnishing water for
irrigation of trees and crops and pay for all sprays and fer-
tilizers used on the prenmises. Appellants could renove any
dead or diseased trees at their own cost.

| nformation fromthe University of California Exten-
sion's Farm Advi sor for Solano County indicates that during
the md-1960's peach growers w thout special outlets had grad-
ual ly become unable to conpete on a commercial basis with San
Joaguin Vall ey growers and nan%_had shifted to other crops,
such as grapes or row crops. he Farm Advi sor al so indicated
that in the 1960's a fungus rendered many of the pear trees
in Solano County nonproductive.

I n 1975 respondent audited appellants' 1972, 1973
and 1974 returns and inspected appellants' property. Upon
i nspecting the Baldwin Ranch, respondent found that approxi-
mately 38.5 acres of fruit trees had been torn out and replaced
with grapevines. Respondent's inspection also indicated that
the remaining trees were in poor condition. Based.on the size
of the grapevines growing on the land at the time of inspection,
respondent concluded that 25.5 acres fornerly planted in fruit
trees had been planted in grapevines during 1972 and anot her
13.0 acres fornerly planted in fruit trees had been planted
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in grapevines in 1973. Therefore, respondent concluded that
25.5 and 13.0 acres of fruit trees had been renoved before or
during 1972 and 1973, respectively. Despite repeated' requests,
appel l ants have declined to produce any evidence tending to
establish when these trees were renmoved. The Sol ano County
Assessor's Ofice has stated that additional fruit trees were
removed by 1975 and 1976 and that a house had been noved onto
the property.

As a result of the audit, respondent disallowed the
degreciation deductions clained on appellants' 1972, 1973 and
1974 returns on the fruit trees which, had been renoved prior
to those years. After being informed of the depreciation
adj ustment, appellants did not contest the disallowance but
claimed that they should be allowed abandonment | osses for
the trees that were renoved.

Respondent also determned that certain costs in-
curred in 1972 for the purchase of grapevines, grapestakes,
budwood and grape cuttings, and in 1974 for |and preparation
and grapevines should have been capitalized instead of deducted
as current expenses. Appellants have not challenged the deter-
mnation for 1972 but maintain that the costs incurred during
1974 were properly deductible as a current expense.

The first issue is whether appellants are entitled
to an abandonment |oss pursuant to section 17206 of the Revenue
and Taxation Code. Section 17206 provides, in pertinent part:

(a) There shall be allowed as a deduction any
| oss sustained during the taxable year and not com
pensated for by insurance or otherw se.

(b) For purposes of subsection (a), the basis
for determning the amount of the deduction for any
loss shall be the adjusted basis provided in Section
18041 for determning the loss fromthe sale or other
di sposition of property.

(c) In the case of an individual, the deduction
under subsection (a) shall be linmted to--

(1) Losses incurred in a trade or business ....

Under certain circunmstances, when the useful ness of a depreci-
able asset used in a taxpayer's business ceases before the
cost of the asset has been fully recovered, the taxpayer nay
recover his renmaining basis by claimng an abandonnent | oss
ursuant to section 17206 in the year the asset is'abandoned.
he burden of 'establishing his right to ciaim a deduction for
an abandonnent |oss is, of course, on the taxpayer. (New
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Colonial lce Co. v. Helvering, 292 U 'S. 435 [78 L. Ed. 13481
(1934); Appeal of Jorge and % ena de Quesada, Cal. St. Bd. of
Equal ., Feb. 5, 1,968.)

. In order to claimthe deduction, the taxpayer mnust
establishl that the abandonnment occurred as the result of a
plan forned after the acquisition of the property that was
abandoned. (First National Bank and Trust Co. of Chickasha
v. United States, 462 r.2d 908, 909 (10th Cr. 1972); Eaton
V. Commissioner, 81 F.2d 332 (9th Cir. 1935); Rev. Rul. 69-62,
1969-1 Cum Bull. 58; Cal. Admin. Code, tit. 18, reg. 17206(c),
subd. (2).) Wiere the taxpayer purchases real property and
i mprovenents, and at the time of purchase intends to abandon
the inmprovenments, he is not "allowed a | oss deduction under
section 17206 on account of the eventual abandonment of the
i nprovenents, but nust allocate the basis of the inprovenents
to the underlying land. (Wod County Telephone Co., 51 T.C
72 (1968); Cal. Admin. Code, tit.'18, reg. 17202(c).) The
rationale for this rule is based upon the proposition that if
a taxpayer has the intention, at the tinme of purchase, to aban-
don an I nprovenent on real property, he obviously is interested
in acquiring only the |and. For/that reason, the basis of the
abandoned property i s allocated/to the |and, thereby reflecting
the actual intention of the pugbhaser. (V%od Count’y Tel ephone
co., supra, at 78-79.) /

Whet her the taxpayer purchased the property with
the intention of abandoning the trees is a factual question.
The determination of this issue is to be mde from a consider-
ation of all the facts and circunstances existing in the' case.
(Cal. Admin. Code, tit. 18, reg. 17206(c), subd. (3).) A
review of the extremely sketchy record before us conpels a
concl usi on that aﬁpellants have failed to carr¥ their burden
of establishing that the intent to renove the fruit and nut
trees fromthe Bal dwm n Ranch was formed subsequent to the pur-
chase. on the contrary, for-the reasons which follow, we are
convinced that appellants had formed the intention to renove
the trees prior to the acquisition of the Bal dwi n Ranch.

Respondent's inspection of the Bal dwin Ranch reveal ed
that by 1972 or 1973 alnost half of the 80 acres of fruit and-
nut trees had already been renmoved and the area planted with
grapevines. Further information indicated that additiona
trees were renoved in later years. Some of the trees were
peach and others were pear. ~The record indicates that during
the years in issue, peaches were comercially unprofitable
and pears suffered froma fungus rendering them unproductive.
As a result of these two factors, many peach and pear growers
switched to other crops. W also note that for generations
t he Cadenassos had been grow ng grapes and produci ng w ne.
There is no evidence that appellants had ever grown fruit and
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nuts comercially. Sinmilarly, the record is silent as to

whet her appellants ever received any inconme fromthe sale of
fruit or nuts by their tenant during the term of the Baldwn
Ranch | ease. Furt her nor e, aBPeIIants have failed to offer

any evidence tending to establish that their intent to renove
the trees from the Baldwin Ranch was formed after the purchase
despite reﬁeated requests to do so. Thus, we conclude that,
prior to the acquisition of the Baldwm n Ranch, appellants
Intended to renove the trees in order to increase their grape
growi ng capacity.

_ Appel l ants contend that during the protest proceed-
Ings, respondent's representative offered to allow the clainmed
abandonment |osses if appellants agreed to the other prﬂposed
adj ustnments.  Al'though appellants did not agree to all of the
proposed adjustments, they now appear to argue that because
of the alleged offer, respondent Is estopped from disallow ng
t he abandonnment | osses.

As a general rule, estoppel is invoked against gov-
ernnental entities only Where grave injustice woul d ot herw se
result. (California cigarette Concessions, Inc. v. Gty O
Los Angeles, 53 Cal. 2d 865, 869 [3 Cal. Rptr. 675, 350 P.2d
/151 (1960).) Since estoppel is an affirmative defense, the
burden is on the party asserting it to establish the facts
Egcegs?{y églsugfortht. f (Appeal of Richard W and Ellen

npbel || . St. . of Equal., Aug. 19 19/5, Appeal of
Lee J.-and Charlotte Wjack, Cal. St. Bd.'of Equal., rc
22, 1971.) In order to warrant application of the doctrine
of estoppel, appellants must show that they relied to their
detrinment on respondent's alleged representation. This they
cannot do since the facts upon which their tax liability is
predi cated arose before respondent's alleged representation.

(See, e.g., Appeal of Arden XK. and Dorothy S. Smith, Cal. St.
Bd. of Equal 7, Cct. 7, 1974.)

If, in the alternative, appellants are contending
that they entered into a final settlement agreenent wth

respondent such argument is also without nerit. A prerequi-
site to a binding settlenent agreement is strict conpliance
with the statutes authorizing such agreenents. See Rev. &
Tax. Code, §§ 25781 & 25781a; see al so Auerbach Shoe Co., 21
T.C 191 (1953), aff'd 216 r.2d 693 (1sf Cr. 1954); Appeal
of International Wod Products Corp., Cal. St. Bd. of "Equal.
Feb. 19, 1974.) AppellTants have neither alleged nor presented
facts sufficient to establish the existence of any agreenent
conformng to the requirenments of sections 25781 and 25781a.
Under these circunstances, we nust conclude that no such
agreenent was reached.
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The final issue for resolution is whether appellants
were entitled to deduct the cost of preparing land for plant-
ing grapevines and the cost of the vines planted as a current
trade or business expense or whether the expenditure should
have been capitalized. The expenditures which appellants
contend were deductible in 1974 consisted of $2,205 for land
clearing,, bulldozing and leveling and $1,365 for grapevines.

California |aw permts the deduction of ordinary
and necessary busi ness expenses paid or incurred during the
t axabl e year. (Rev. & Tax. Code, § 17202.) However, deduc-
tions for capital expenditures are not permtted. (Rev. &
Tax. Code, § 17283.) In general, a capital expenditure is an
expenditure that creates or results in the acquisition, perna-
nent inprovement or betternent of an asset that has a useful
life substantially greater than one year. (Cal. Admi n. Code,
trt. 18, reg. 17283, subd. (b)(l).) Expenditures for the
clearing,, leveling and conditioning of land in preparation
for growing crops are capital expenditures. (H L. MBride,
23 T.C. 9n1 (1955); Thonpson and Folger Co., 17 TI.C. 722
(1951).) Simlarly, the costs of acquiring fruit trees, and
other crop bearing plants with a |ife expectancy of substan-
tially nore than one year are capital expenditures which are
not currently deductible.\ (H L. MBride, supra; Thonpson
and Fol ger Co., supra.) -

Appel | ants argue that the grapevines planted in 1974
were replacenment vines planted in an existing vineyard and,
therefore, the exmense is deductible currently. Although
appel l ants have suggested no authority for this proposition,
their argument suffers froma nore basicilﬁirnit%. pel -
| ants have offered absolutely no evidence to establish that
the grapevines planted in 1974 were replacenent vines. The
very nature of the expenses claimed, involving for the nost
part land preparati on expenses, indicates that the expenses
were incurred to establish a new vineyard, not to replace
vines in an existing vineyard. W conclude that appellants
have failed to carry their burden of'proving that they were
entitled to deduct as current trade or business expenses the

expenditures incurred in 1974 for land preparation and grape-
Vi nes.

For the reasons set forth above, we conclude that
respondent's action inthis matter nust be sustained.
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ORDER

Pursuant to the views expressed in the opinion of
tﬂe bfoard on file in this proceeding,, and good cause appearing
t her ef or,

| T 1S HEREBY ORDERED, ADJUDGED AND DECREED,'
pursuant to section 18595 of the Revenue and Taxati on Code,
thatt he action of the Franchise Tax Board on the protest of
Frank ¢. and Joan Cadenasso agai nst proposed assessnents of
additional personal inconme tax in the amounts of $862. 28,
$3n4.38 and $773.44 for the years 1972, 1973 and 1974, re-
spectively, be and the sane is hereby sustained.

Done at Sacranmento, California, this 10thday of
April , 1979, by the State Board of Equalization.
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